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Recession in Retrospect: Financial 
Regulation & Consumer Protection Ten 
Years Since the 2008 Financial Crisis 
David A. LaBerge 
In the fall of 2008, the investment world sat stunned. Leh-
man Brothers had declared bankruptcy, sending shockwaves 
through the global economy.1 The collapse of the subprime mort-
gage crisis a year prior had sent banks scrambling. As unem-
ployment rose, the effects on the market were viscerally felt well 
beyond the towers Wall Street.2 From the dusty rubble of the 
economy’s collapse, a chorus began to rise. Loud and clear was 
the call for regulatory reform. In 2010 Congress quickly passed 
the Dodd-Frank Act, which among other programs produced the 
Consumer Financial Protection Bureau (CFPB).3 In the decade 
since, institutions like the Federal Reserve Bank of Minneapolis 
have announced initiatives like the Minneapolis Plan to End Too 
Big to Fail.4 On a different level, State Attorneys General have 
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taken an increasingly prominent role in enforcing financial reg-
ulation.5  
Diving deep into the nature and effectiveness of these re-
sponses to the crisis, the Minnesota Law Review hosted its 2018 
Symposium— “Recession in Retrospect: Financial Regulation & 
Consumer Protection Ten Years Since the 2008 Financial Cri-
sis”—on October 12, 2018. Professors, current members of the 
Federal Judiciary, Federal Reserve System, and a state attorney 
general’s office, as well as two former state attorney generals, 
shared valuable insight on where we are a decade since the crisis 
and what we can expect in the years to come.  
Professors Claire Hill and June Carbone, of the University 
of Minnesota Law School, launched the Symposium with a collo-
quy on the differing theories behind governmental regulation in 
America. Their brief discussion provided an explanatory frame-
work through which later arguments and conclusions regarding 
regulatory policy could be evaluated. Professor Hill laid out the 
reasoning behind policies which offer private parties greater 
freedom, while Professor Carbone described the gains and pro-
tections sought by stricter financial regulation. 
Next, Judge Jed Rakoff, Senior United States District Judge 
for the United States District Court of the Southern District of 
New York, delivered the keynote address. Judge Rakoff spoke 
primarily on deterring breaches of financial laws and regula-
tions. Based on observations made over the course of his tenure, 
Judge Rakoff presented his thesis that fines, regardless of size, 
are simply not enough to deter most financial institutions from 
breaking the law. To ensure compliance, the government must 
hold officers and board members accountable for the crimes they 
direct their companies to commit. While companies, and even 
high-ranking individuals may be willing to risk hefty fines, what 
truly deters executives management is the idea of jail time. 
Judge Rakoff argued that this way of thinking about deterrence 
and corporate accountability should influence the perspective of 
both prosecutors and shareholders.  
The Symposium then moved into its first panel discussion, 
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Richard W. Painter of the University of Minnesota Law School. 
The panel’s first speaker, Ron J. Feldman, First Vice President 
& Chief Operating Officer of the Federal Reserve Bank of Min-
neapolis, spoke on the Minneapolis Fed’s plan to “End Too Big to 
Fail.”6 He spoke on the trouble produced when large financial 
institutions are faced with the prospect of bankruptcy. Mr. Feld-
man described how regulations put in place after the crisis did 
substantial work in reducing the risk of bank failure, but ex-
plained that much work is yet to be done. Throughout his presen-
tation, Mr. Feldman detailed the framework conceived by the 
Minneapolis Fed to further reduce the risk of bank failure and 
prevent the harm to society that so often results.  
The panel’s second speaker, Professor Saule T. Omarova of 
Cornell Law School, presented on the meaning of the phrase “Too 
Big to Fail”—or “TBTF”—and its impact on regulations passed 
in the wake of the crisis. Professor Omarova described how the 
term TBTF is at once concerned with individual institutions and 
broader systemic themes. She argued that this tension ulti-
mately produced gaps in our post-crisis regulatory framework. 
In conclusion, Professor Omarova offered her thoughts on how 
TBTF policy could be reconceptualized to fill regulatory gaps and 
better attain the ends it seeks to achieve. 
Next, Professor Jennifer Taub of Vermont Law School, dis-
cussed the relationship between traditional notions of systemic 
risk and consumer financial protection. Professor Taub de-
scribed how, typically, when academics and policy makers dis-
cuss systemic risk, they do so at a grand institutional level. Yet, 
the risk of system-wide collapse is intimately related to the way 
institutions interact with consumers at a micro level. As pre-
sented by Professor Taub, system wide financial crises are often 
predicated on the improper predation of consumers. Consumer 
wellbeing, therefore, is an important factor in determining the 
health of our nation’s financial system.  
The Symposium’s second panel, titled “The CFPB: Its Effi-
cacy, Necessity, and Future” was moderated by Professor Daniel 
Schwarcz of the University of Minnesota Law School. The first 
panelist was Professor Hosea H. Harvey of Temple University 
Law School. Professor Harvey spoke on the constitutionality of 
the CFPB, and described how, despite repeated arguments to the 
contrary, the structure and form of the agency survives constitu-
tional scrutiny. Professor Harvey began by outlining a century’s 
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worth of relevant history on executive power and administrative 
law. He next detailed how the agency has recently been threat-
ened in federal court and concluded that—attacks and trials not-
withstanding—the CFPB stands on firm constitutional ground. 
Next, Professor Patricia A. McCoy of Boston College Law 
School, presented on the CFPB and its future under President 
Trump’s administration. She began by describing how Congress 
uniquely formed the CFPB to withstand influence from financial 
institutions to provide quality protection for consumers. Profes-
sor McCoy then presented on how President Trump’s admin-
istration has purposefully sought to denigrate the powers and 
abilities of the CFPB. She then spoke on the Trump administra-
tion’s efforts to cripple the CFPB from within—primarily 
through the efforts of then-Acting Director Mick Mulvaney. In 
conclusion, Professor McCoy evaluated the future of the CFPB 
under President Trump and offered an analysis of the impact 
current administrative actions will have on consumers.  
Finally, Professor Christopher Peterson of the University of 
Utah, S.J. Quinney College of Law, presented on the appropri-
ateness and pressing need for the continued existence of the 
CFPB. Professor Peterson began by describing how initially the 
CFPB was a success—being both a fair and effective consumer 
financial protection enforcement agency. Pushing back on opin-
ions that the CFPB exercises too much power with too little ac-
countability, Professor Peterson argued that there is no credible 
basis for these concerns. Nevertheless, these types of criticisms 
have led to a scaling back of the agency’s effectiveness, especially 
as relates to its law enforcement functions. In conclusion, Pro-
fessor Peterson detailed how the CFPB’s enforcement program 
was created in large part to stymie harm to individual citizens, 
and explained how allowing the agency’s enforcement power to 
further decrease could result in tragic and tangible conse-
quences.  
The Symposium’s third and final panel, titled “The Role of 
State Attorneys General in Financial Regulation and Consumer 
Protection,” was moderated by Professor Prentiss Cox of the Uni-
versity of Minnesota Law School. The first panelist was Martha 
Coakley, Partner at FoleyHoag LLP and former Attorney Gen-
eral of Massachusetts from 2007–2015. Ms. Coakley spoke about 
actions taken in Massachusetts by the State Attorneys General 
Office at the time leading up to and surrounding the Great Re-
cession. Further, Ms. Coakley described her thoughts on what 
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state attorneys general can do today, and concluded by offering 
practical insights on what can be done going forward. 
Next, Rob McKenna, Partner at Orrick, Herrington & Sut-
cliff LLP and former Attorney General of Washington from 
2005–2013, described the role taken by his office in addressing 
the crisis. In particular, Mr. McKenna offered his thoughts and 
reflections on the negotiation of the historic National Mortgage 
Settlement, a project he was instrumental in crafting. To con-
clude, Mr. McKenna spoke on the legislative action and inaction 
that precipitated the crisis, and described the focus Congress 
should have in the years to come. 
Last but not least, Thomas James, Senior Assistant Attor-
ney General, Consumer Counsel, Consumer Fraud Bureau, Of-
fice of the Illinois Attorney General, spoke on his role as a state 
prosecutor working on the frontlines of the mortgage crisis. He 
began by describing his work on the South Side of Chicago thirty 
years ago. Mr. James detailed his first-hand observation of the 
housing bubble’s effects. Specifically, he noted how signs of the 
bubble were first seen in America’s urban, minority communi-
ties. Mr. James proceeded to describe his work prosecuting large-
scale consumer protection violations in the wake of the crisis. In 
conclusion, Mr. James spoke of the necessity of consumer focused 
policies in preventing deep and personal harms which too often 
result from corporate impropriety.  
The discussions had at Minnesota Law Review’s 2018 Sym-
posium illustrated the importance of stability, predictability, 
and accountability in our nation’s financial system. From policy 
and regulatory initiatives, to administrative oversight, to state 
enforcement, a variety of methods for protecting consumers and 
overseeing intuitions were described and evaluated. Each 
speaker offered his or her own unique and profound perspective. 
The following pieces provide a deeper look into the Symposium’s 
discussions.  
A decade since the 2008 financial crisis, many questions still 
remain regarding our economy, financial institutions, and con-
sumer wellbeing. We hope the ideas presented and formed at 
this Symposium provide a useful framework from which answers 
and solutions may continue to grow.  
 
